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*10 SYNOPSI S

State appealed from an interlocutory decision of the
Superior Court, Law Division, Passaic County, suppressing
results of a search pursuant to a search warrant for
reason that the materials obtained by the police did not
fall within the description of property to be seized set
forth in the warrant. The Superior Court, Appellate
Division, Dreier, J.A D., held that: (1) search warrant
for defendant's barber shop did not Jlack requisite
specificity by fact that itenms seized were not those
described in search warrant, where ©police officer's
affidavit correctly set forth itens he desired to seize
and rmunicipal court judge was informed that officer was
| ooking for an illegal |l|ottery operation; under the
ci rcunst ances, obvious defect in form would not preclude
adm ssion at trial of evidence seized, and (2) issuing
j udge who was presented with affidavit setting forth al
factual predicates necessary to search for evidence of an
illegal lottery operation, and who perfornmed factual
scrutiny necessary and found that probable cause existed
to support issuance of a warrant, was a detached and
neut r al magi strate, and fact t hat he over | ooked
incorrectly typed |anguage describing property to be
seized in no way altered his status.

Order vacat ed; matter remanded.
West Headnot es

[1] Crimnal Law k394.6(1)



110k394. 6( 1)

The state has the obligation on a suppression notion to
file a brief in support of its position. R 3:5-7.

[2] Crimnal Law k338(1)
110k338( 1)

| rrespective of rules of evidence, trial judge has a duty
to consider and analyze all relevant |[|aw. Rul es of
Evid., N.J.S.A 2A 84A, Rule 9(1).

[3] Crimnal Law k1043(3)
110k1043(3)

State could cite on appeal case |law not presented in the
trial court. R 3:5- 7, Rules of Evid., N J.S A
2A: 84A, Rule 9(1).

[ 4] Courts k100(1)
106k100( 1)

Doctrine making a clear break with the past involving
br oadeni ng of defendants' rights and correspondingly
restricting police action shoul d be regarded as
prospective in nature because of justified reliance that
| aw enforcement authorities place on preexisting |aw

[5] Crimnal Law k394.4(8)
110k394. 4(8)

Results of search warrant for defendant's barber shop
would not be suppressed despite fact that nmaterial
retained by police did not fall wthin description of
property to be seized set forth in the warrant, where
police officer's affidavit correctly set forth lottery
items he desired to seize, and where nunicipal court
judge was infornmed that officer was |ooking for illegal
| ottery operation rather than that which was described in
the warrant; under the circunstances, police officer's
actions in seizing the property were objectively
reasonable, and fact that warrant contained defect in
form did not preclude at trial adm ssion of the evidence
seized. U. S.C. A Const.Anend. 4.

[ 6] Searches and Sei zures k104
349k104
(Formerly 349k3. 4)



Neutrality and detachnent for 1issuance of a search
warrant are required to assure that probable cause
supports the requests.

[ 7] Searches and Sei zures k104
349k104
(Formerly 349k3. 4)

| ssuing judge who was presented with an affidavit setting
forth all factual predicates necessary to search for
evidence of an illegal |ottery operation, who perfornmed
factual scrutiny necessary and found that probable cause
exi sted to support issuance of a warrant, was a neutral
and detached nmmgistrate, necessary for issuance of a
search warrant, and fact that he overl ooked incorrectly
typed | anguage describing property to be seized in no way
altered his status. U S.C A Const. Amend. 4.
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The State has appeal ed, on |eave granted by us, from an
nterlocutory decision by the Law Division suppressing
the results of a search pursuant to a search warrant for
the reason that the materials obtained by the police did
not fall within the description of the property to be
seized set forth in the warrant. The State contends that
a reading of the affidavits presented in support of the
warrant application anply supports the proposition that
the description of the property to be seized in the
warrant was nmere harm ess error, unfortunately overl ooked
by the issuing nunicipal court judge, and that the
mat erials found at the described prem ses were seized in
good faith reliance upon the warrant.

Def endant argues that, although the trial judge raised
the issue of the applicability of United States v. Leon,



468 U.S. 897, 104 S.Ct. 3405, 82 L.Ed.2d 677 (1984), the
State in violation of R 3:5-7 failed to submt a brief
in response to defendant's brief in support of the
suppression notion and, therefore, should not be heard
with respect to the Leon issue.

[1][2][3] It is true that the State has the obligation
on a suppression motion to file a brief in support of its
posi tion. State v. Walker, 117 N.J. Super. 397, 398, 285
A.2d 37 (App.Div.1971). In this case, however, the
judge had before him defendant's notion and brief.
What ever sanction, if any, may be appropriate to enforce
R 3:5-7, the renedy for the State's failure to file a
brief is certainly not that the evidence objected to by

def endant automatically will be suppressed. Evid.R 9(1)
requires that a court take judicial notice "wthout
request by a party, of the decisional, constitutional,

and public statutory law and rules of court of this State
and the decisional, constitutional, and public statutory
law and rules of court **392 of the United States...."
The trial judge properly discharged his duty in
consi deri ng and anal yzi ng al | rel evant I aw.
I rrespective of the Rules of Evidence, such a duty
devolved on the trial judge. Carlo v. Okonite- Call ender
Cable Co., 3 N.J. 253, 260, 69 A 2d 734 (1949). We at
*14 the appellate level are under a simlar duty. The
presentations before us and our own research aid us to
consi der each matter under the applicable law up to the
date of our decision. Def ense counsel's assertion that
the State may not cite on appeal case |aw not presented
inthe trial court is, in a word, incorrect.

The facts before us are relatively sinple. The
i nvestigating detectives presented to the municipal court
j udge anple grounds for reasonable cause to believe that
a nunbers operation was being conducted at defendant's

bar ber shop. Attached to the affidavits was a printed
form of search warrant requiring conpletion by the
detectives by filling in the judge's nanme, a description

of the defendant and the place to be searched, the
statutes allegedly violated, the property to be seized
and their own nanmes. Unfortunately, although the bal ance
of the search warrant form was correctly conpleted, the
property to be seized was described as:
Certain paraphernalia used in the process of bookmaking
on horses, geldings, mares, racing at various tracks and
ot her sporting events. Plus all instrunents used to



prevent detection or aid in the escape fromthe offense.

The detective who conpleted this formnoted that he had
been assigned only recently to this duty and copied the
| anguage from an old warrant form thinking that the
wording was required in all ganbling cases. The
muni ci pal court judge, after reviewng the detailed
description of the investigation and noting that there
was probable cause, obviously only scanned the warrant
formbriefly and then signed it.

These facts place before us the Suprene Court decisions
in United States . Leon, and its conpanion case
Massachusetts v. Sheppard, 468 U.S. 981, 104 S.Ct. 3424,

82 L.Ed.2d 737 (1984). The trial judge found that these
deci sions were not to be applied retroactively to govern
the search in the matter before him After receipt of

the notice of notion for |eave to appeal, the trial judge
issued a supplenentary witten opinion indicating two
base for his decision: the warrant (1) |acked the
required specificity, and (2) could not have been signed
under these circunstances by a detached magi strate.

*15 The first point is supported by pre-Leon law, the
second point according to the trial judge is factually
supported by the issuing judge's signature on a warrant
which, in the paragraph noted above, had nothing to do
with the activities descri bed in the supporting
af fidavits. The trial judge accordingly concluded that
the warrant had not been read and "that the warrant was
not signed by a detached magi strate as required under our
| aw. " As to retroactive application of United States v.
Leon, the trial judge noted that defense counsel
presented to him a quotation from the case that the

Suprenme Court had been "unwilling to conclude that new
Fourth Amendnent principles are always to have a
prospective effect. No Fourth Anmendnment decision
marking a clear break with the past has been applied
retroactively." As will be discussed bel ow, an analysis
of the quoted material, including the footnote reference,

yi el ds the opposite concl usion.

[4] The State contends that Leon and Sheppard shoul d be
applied retroactively to the case before us. We
recogni ze that where the United States Supreme Court has
restricted police activity under the Fourth Amendnent,
such cases are not generally retroactively applied. See
United States v. Johnson, 457 U.S. 537, 549, 102 S.Ct.



2579, 2586, 73 L.Ed.2d 202, 214 (1982). Simlar exanples
can be cited at |east back to Linkletter v. Wil ker, 381
UsS 618, 8 S. Ct. 1731, 14 L.Ed.2d 601 (1965), holding
that Mapp v. Chio, 367 U S. 643, 81 S.Ct. 1684, 6 L.Ed.2d
1081 (1961), extending the exclusionary rule to State
**393 prosecutions, would not be applied retroactively.
Therefore, a clear break with the past involving the
broadening of defendants' rights and correspondingly
restricting police action should be regarded as
prospective in nature because of the justified reliance
that |law enforcenent authorities place on preexisting
| aw. Solem v. Stunes, 465 U S. 638, ----, 104 S.Ct.
1338, 1341, 79 L.Ed.2d 579, 589 (1984). Cf. State v.
Adans, 200 N. J. Super. 385, 389- 390, 491 A 2d 764
(App. Di v. 1985).

In contrast to these cases expandi ng defendant's rights
and limting previously sanctioned police action, stand
the cases that *16 broaden the scope of permssible
police activity. State v. Ross, 456 U. S. 798, 102 S.Ct
2157, 72 L.Ed.2d 572 (1982), which broadened the scope of
warrant!| ess searches under the "autonobile exception,”
has been retroactively applied in various circuit court
opi ni ons. One of these opinions, United States v.
Johns, 707 F.2d 1093, 1097 (9th Cir.1983), rev'd on other
grounds 469 U.S. 478, 105 S.Ct. 881, 83 L.Ed.2d 890
(1985), was reversed and renmanded because the Ninth
Circuit applied too limted an interpretation of Ross,
456 U.S. at ----, 105 S.Ct. at 887. The Court's
reversal on the basis of too limted an application of
Ross obviously concurred wth the Nnth Circuit's
reasoning as to retroactivity:

The purpose of refusing to apply retroactively a new

decision enforcing the exclusionary rule is to avoid

penal i zing police conduct when the police reasonably
relied on existing judicial precedent ... \Wen a court
determnes that a particular police practice does not
violate the Constitution there is no reason not to apply
t hat decision retroactively. 707 F.2d at 1097.

Simlarly, I1llinois v. Gates, 462 U S. 213, 103 S. Ct.
2317, 76 L.Ed.2d 527 (1983) has been applied
retroactively. There the Suprene Court abandoned the
earlier two-pronged "basis of know edge" and "veracity or
reliability"” test for the use of an informant's
i nformation and enbr aced a "totality of t he



ci rcunmst ances" approach, thus broadening the scope of
perm ssi ble police action. I n Massachusetts v. Upton,
468 U.S. ----, 104 S.Ct. 2085, 80 L.Ed.2d 721 (1984), the
Court retroactively applied Gates.

In addition to Ross and Gates, Leon has been found to
apply retroactively in United States v. Sager, 743 F.2d
1261, 1264-1265 (8th Cir.1984).

Notwi t hstanding the fact that "as a rule, judicial
deci sions apply retroactively," Solem v. Stunes, 465 U S

at ----, 104 S.Ct. at 1134, 79 L.Ed.2d at 586, and that
particularly decisions limting the exclusionary rule
have been held retroactive, the trial court in the

pr esent case refused to apply Leon retroactively,
focusing on the |Ilanguage in Leon quoted wearlier as
precl udi ng anything but prospective application. That
| anguage, *17 however, was quoted out of context. I't,
and its appended footnote (with the portion quoted by the
trial judge enphasized), reads:
The sanme attention to the purposes wunderlying the
exclusionary rule also has characterized decisions not
i nvol ving the scope of the rule itself. We have not
requi red suppression of the fruits of a search incident
to an arrest made in good-faith reliance on a
substantive crim nal statute that subsequently is
decl ared unconstitutional. M chigan v. DeFillippo, 443
US 31, 61 L Ed 2d 343, 99 S Ct 2627 (1979).8 Simlarly,
al though the Court has been unwilling to conclude that
new Fourth Amendnment principles are always to have only
prospective effect, United States v. Johnson, 457 US
537, 560, 73 L Ed 2d 202, 102 S Ct 2579 (1982),9 no
Fourth Amendnent decision nmarking a "clear break wth
the past" has been applied retroactively. See United
States v. Peltier, 422 US 531, 45 L Ed 2d 374, 95 S C
2313 (1975); Desist v United States, 394 US 244, 22 L
Ed 2d 248, 89 S Ct 1030 (1969); Li nkl etter v Wl ker,
381 US 618, 14 L Ed 2d 601, 85 S Ct 1731, 5 Ohio M sc
49, 33 Ohio Ops 2d 118 (1965).10 The propriety **394 of
retroactive application of a newly announced Fourth
Amendment principle, noreover, has been assessed |argely
in terms of the contribution retroactivity m ght nmake to
the deterrence of police m sconduct. United States v.
Johnson, supra [457 U.S.], at 560-561, 73 L Ed 2d 202
102 S Ct 2579 [at 2592-2593]; United States v. Peltier
supra [422 U.S.], at 536-539, 542, 45 L Ed 2d 374, 95 S



Ct 2313 [at 2316-2318].

FN1O0 Qur retroactivity decisions have, for the npst
part, turned on our assessnments of "(a) the purpose
to be served by the new standards, (b) the extent of
the reliance by |aw enforcenment authorities on the

old st andar ds, and (c) t he ef f ect on t he
adm ni stration of justice of a retroactive
application of the new standards."” Stovall .
Denno, 388 US 293, 297, 18 L Ed 2d 1199, 87 S C
1967 [1970] (1967). As we observed earlier this
Term

FN'In considering the reliance factor, this Court's
cases have | ooked primarily to whether | aw
enf or cenent authorities and state courts have
justifiably relied on a prior rule of law said to be
different from that announced by the decision whose
retroactivity is at issue. Unjustified 'reliance

is no bar to retroactivity. This inquiry is often
phrased in ternms of whether the new decision was
foreshadowed by earlier cases or was a 'clear break
with the past.' " Solem v. Stunes, 465 US [638,
---- - ----1, 79 L Ed 2d 579, 104 S Ct 1338 [1343]

FN[ Leon, 468 US. at ---- - ----, 104 S.Ct. at
3415-16, 82 L.Ed.2d at 691-92]. [Enphasis added].

The trial court focused upon the "clear break with the

past" statenment, but ignored both the reason, here
i napplicable, for that rule and the footnote indicating
that the Court's "unwillingness” to apply decisions

retroactively has centered upon the disruption of past
police actions which have relied upon the settled state
of the |I|aw No such bar exists when the Court
determ nes that police action was constitutional;
certainly no *18 citizen relies wupon the good faith
i ssuance of a warrant being thwarted by an error in the
mat eri al included.

We find, therefore, that both Leon and Sheppard shoul d
be applied retroactively. While Leon dealt wth an
absence of probable cause [FNl], Sheppard dealt with a
factual situation simlar to that before this court.
There, as here, there was an erroneous designation of the
items to be seized. Al t hough the docunents supporting



the warrant indicated that the warrant was desired to
search for the clothing and possessions of a homcide
victim the warrant form was one designed for a
control |l ed substance investigation. There the error was
recogni zed and the judge informed the investigator that
he would make the necessary changes, but wunfortunately
did not. The Supreme Court applied Leon (decided that
day) stating that "the sole issue before us ... 1is
whet her the officers reasonably believed the search they
conducted was authorized by a valid warrant.” Si nce
that belief existed, "the only question is whether there
was an objectively reasonable basis for the officers’
m st aken belief." 468 U S. at ---- - ----, 104 S.C. at
3428-29, 82 L.Ed.2d at 743-744.

FN1. We note that the probable cause elenent has
been treated by Judge Coleman in State .

Novenbri no, 200 N. J. Super. 229, 491 A 2d 37
(App. Div.1985), holding that New Jersey tradition
woul d not permt departure from prior decisional |aw
strongly requiring the denonstration of probable
cause, and generally agreeing with the retroactivity
principle discussed herein. 200 N.J. Super. at 237,

491 A 2d 41. But see, coment of Judge Sinpson,

concurring doubting the retroactive applicability of
Leon, 200 N.J. Super. at 246, 491 A 2d 46.

I n Sheppard the judge when handing the warrant to the
detective told him that it "was sufficient authority in
form and content to carry out the search as requested.”
ld. at ----, 104 S.Ct. at 3427, 82 L.Ed.2d at 742. The
Court asserted that it refused "to rule that an officer
is required to disbelieve a judge who has just advised
him by word and action that the warrant he possesses
aut horizes him to conduct the search he has requested,"”
and noted that the officer "knew what itenms were |isted
in the affidavit presented to the judge and he had good
*19 reason to believe that the warrant authorized the
seizure of those itens." ld., at ----, 104 S.Ct. at
3429, 82 L.Ed.2d at 744.

**395 [5] In the case before us, the officer's affidavit
correctly set forth the items he desired to seize:
lottery slips, related paraphernalia, and other itens
indicative of an illicit Jlottery operation. The
muni ci pal court judge was informed that the officer was
"l ooking for an illegal lottery operation.” Here as in



Sheppard the officer was not required to disbelieve the
judge whose actions in reviewing the affidavit and
pl acing his signature on the warrant form indicated that
the warrant authorized the requested search. Under the
"good faith" exception set forth in Leon and applied in
Sheppard, the officer's actions when seizing the property
in this case were objectively reasonabl e; t he evidence
seized should not be suppressed because the warrant
"lacked the requisite specificity." The supporting
affidavit <clearly designated the intended itens; an
obvi ous defect in form should not preclude adm ssion at
trial of the evidence seized. Sheppard, at ----, 104
S.Ct. at 3428-29, 82 L.Ed.2d at 743-744.

The Suprene Court in Leon set forth four exceptions to

the application of the "good faith" rule: (1) if
probable <cause is lacking to the extent that no
obj ectively reasonable officer would rely upon the
war r ant ; (2) i f the affidavit contains materi al
m sstatenments of fact; (3) if the issuing magistrate is
not neutral and detached, but acted as a nere "rubber
stanp; " or (4) i f the warrant is "so facially
deficient--i.e., in failing to particularize the place to

be searched or the things to be seized--that the
executing officers cannot reasonably presume it to be

valid." 468 U S at ----, 104 S.Ct. at 3422, 82 L.Ed. 2d
at 699. This fourth requirenment, of course, nust be
read in |ight of Sheppard. Here, the particularity of
such designation can be shown by the totality of the
application before the nmunicipal court judge; t he
officer who executed the warrant at the barber shop,
havi ng al so subm tted t he af fidavit, "reasonably
presuned” the warrant's validity. " Suppressi on of
evidence ... should be ordered only on a case-by- case
basis and *20 only in those wunusual cases in which
exclusion will further the exclusionary rule " Leon
468 U.S. at ----, 104 S.Ct. at 3419, 82 L.Ed.2d at 695;

"the rule is designed to deter police m sconduct rather
than to punish the errors of judges and magistrates.”
ld., 468 U.S. at ----, 104 S.Ct. at 3418, 82 L.Ed.2d at
694.

[6][7] The trial court's second basis for excluding the
evidence was that the warrant was "not signed by a
det ached nmagi strate as is required under our |aw." Thi s
is not borne out by the facts before us. Neutrality and
detachnment are required to assure that "probable cause”



supports the request. The inferences fromthe facts which
lead to the issuance of the warrant "must be drawn by a
neutral and detached nmagistrate instead of being judged
by the officer engaged in the often conpetitive
enterprise of ferreting out crinme." Agui | ar v. Texas,
378 U.S. 108, 84 S.Ct. 1509, 12 L.Ed.2d 723 (1964).
Here the nunicipal court judge did not act as a "rubber
stamp” or as adjunct to the l|aw enforcenent officer.

See exanple in Leon, 468 U S at ---- - ----, 104 S . Ct

at 3417, 3422, 82 L.Ed.2d at 693, 699. The issuing
judge here was presented with an affidavit setting forth
all the factual predicates necessary to search for
evidence of an illegal lottery operation. He perforned

the factual scrutiny necessary and found that probable
cause existed to support the issuance of the warrant.
There was no evidence before the trial judge of a |ack of
probabl e cause or the nunicipal judge's abandonnment of
his "neutral and detached”" position in favor of a
parti san vi ewpoi nt. The fact that when he turned to the
warrant form he overl ooked the incorrectly typed | anguage
describing the property to be seized in no way altered
his status.

The order of the Law Division granting defendant's
nmotion to suppress the evidence is vacated and the matter
is remanded for trial. We do not retain jurisdiction.



